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feed and medical attendance, after notice was given to plaintiff that the 
horse was worthless, and an offer to return, but not the profits lost, and 
expenses incurred in hiring other teams to complete his contract with 
a third person. 

The general rule is, that when an article is sold with a warranty of 
fitness, express or implied, the purchaser without offering to return it or 
to give notice to the vendor of its defects, may, if sued for the price, 
recoup damages for such breach. Bonnell v. Jacobs, 36 Wis. 59; Mur- 
ray v. Smith, 4 Daly 277; Dukes v. Nelson, Ex' or., 27 Ga. 457, or he 
may bring an action directly on the warranty without complying with 
these conditions. Borrikins v. Bevans, 3 Rawle, 23; Komejoy v. White, 
10 Ala. 255. Even if the vendor engages that the article shall be 
returned, if it does not fulfill the warranty, still this does not preclude 
the vendee from bringing an action for its breach. Douglas Axe Manu- 
facturing Co. v. Gardner, 10 Cush. 88. But, if by the agreement the 
seller is given an opportunity to remedy the defects after he has notice of 
them, the buyer cannot claim damages for breach of the warranty un- 
less he gave notice, though he did not know what the defect was. Zimmer- 
man Manuf. Co. v. Dolph, 104 Mich. 281. In any case the purchaser 
may bring his action for damages for the breach, although the note 
given by him is unpaid when he brings it. Trohreich v. Gammon, 28 
Minn. 476. Even though a judgment has been obtained on .the note. 
Volland v. Baker, 32 Neb. 391. Usually the measure of damages for 
breach of a warranty is the difference between the value of the goods, as 
they in fact were, and their value if they had been as warranted. Porter 
v. Pool, 62 Ga. 238 ;Tiff any on Sales, p. 248. And whatever losses directly 
result from the breach, e. g., loss of a crop, due to the inferior quality 
of seed purchased and sown. Wolcott v. Mount, 38 N. J. L. 496. Contra : 
Butler v. Moore, 68 Ga. 780; loss of profits due to a poorly constructed 
refrigerator. Beeman v. Bantee, 10 N. Y. St. Rep. 325. But the true 
rule in respect to special damages is what a reasonable man, with the 
knowledge of the parties, would have contemplated as the probable re- 
sult of a breach of warranty had he applied his mind to it. Tiffany on 
Sales, p. 249. 

Trial — Quotient Verdict — Washington Luna Park Co. v. Good- 
rich, 66 S. E. 697 (Va.). — Held, that the finding of scraps of paper in 
a jury room after it was vacated, with the names of the jurymen thereon, 
and the amounts opposite their names added together and divided by 
12, producing a quotient of between $2,300 and $2,400, did not show a 
binding agreement to render a quotient verdict; the verdict returned be- 
ing for $2,000. 

A verdict arrived at by chance or lot will be set aside, and where, by 
previous agreement a verdict is reached by taking the average of the 
sums named, it is vitiated. Haight v. Hoyt, 50 Conn. 583. But an 
averaged verdict obtained by taking one-twelfth the aggregate amount 
of the several estimates of the jurors, is not objectionable when there 
was no antecedent agreement to be bound by the result, and when each 
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juror deliberately accepted the amount thus ascertained. Luft v. Lin- 
gane, 17 R. I. 420; Sullens v. Chic. R. I. & P. Ry. Co., 74 Iowa 659. 
If the amount finally announced as the verdict is less than the quotient 
obtained after an effort to arrive at a reasonable figure by dividing by 
twelve, the aggregate of the separate awards of the jurors, it will stand. 
Johnson v. Northern Pac. Ry. Co., 46 Fed. 347. When the jury has 
arrived at a quotient verdict by the addition and division, and after being 
sent back for deliberation returns the same verdict, the judge having 
instructed the jury as to the proper method of arriving at a verdict, it will 
stand. Roy v. Goings, 112 111. 656. 

Waters and Water Courses — Percolating Waters — Diversion — Sale. 
— Miller v. Bay Cities Water Co., 107 Pac. 115 (Cal.). — Held, that the 
rights of owners of land overlying a water-bearing stratum to withdraw 
and use the waters are correlative, so that one may not divert such wa- 
ters for sale elsewhere to the injury of others. 

The weight of authority is that the same rights exist in a subter- 
ranean stream flowing in a definite and known channel as exist in a sur- 
face stream. Tiffany on Real Property, Sect. 300; Whetstone v. Bowser, 
29 Pa. St. 59; Burroughs v. Saterlee, 67 Iowa 396. And where these 
rights are infringed, the owner will be protected. Keeney v. Carillo, 
2 N. M. 480. In Taylor v. Welch, 6 Ore. 198, it is held that every pro- 
prietor of land through which a stream of water flows has the right to 
the use of the water without diminution or obstruction even though it 
flow in an undefined and unknown channel. On the other hand, the 
rule has been stated that the owner of soil through which an under- 
ground stream flows has no property right to an undisturbed flow on 
which he could maintain an action for its diversion. Brown v. Illius, 27 
Conn. 84. As to water in the earth or percolating under the surface, the 
general rule is that no correlative rights exist between proprietors of 
adjoining lands in reference to the use of such water. Chatfield v. Wil- 
son, 28 Vt 49 ; M osier v. Caldwell, 7 Nev. 363 ; Delhi v. Youmans, 45 N. 
Y. 362, affirming 50 Barb. 316; Chase v. Silverton, 62 Me. 175. In one 
case it was said that water percolating through the soil could not be dis- 
tinguished from the soil itself, and that the owner of the soil was en- 
titled to such water. Crescent Mining Co. v. Silver King Mining Co., 
17 Utah, 444. But one owner will not be permitted to waste the water 
to the injury of his neighbor. Stillwater Water Co. v. Farmer, 89 Minn. 
58. And in a late case in New Jersey, a city was held liable in damages 
for an injury caused by the sinking wells on its own land, through which 
it drew out the percolating water. Meeker v. East Orange, 76 N. J. L. 
435- 



